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QUESTIONS PRESENTED 
In this action, the respondent custodial 

mother in a divorced family reverted to her maiden 
name and obtained a name-change order for the 
three minor children from a trial court in an ex parte 
proceeding by submitting a false affidavit with 
respect to the father’s support for and involvement in 
the children’s lives. When he learned of the change, 
the father re-opened the proceeding and obtained a 
reversal of the original order. The mother did not 
advise the children of the reversal of the falsely-
obtained name change, and, at trial, the court found 
that the children’s time under the falsely-obtained 
name contributed to their best interest in retaining 
that name, going forward. In doing so, the trial court 
rejected controlling Oregon Supreme Court 
precedent as based on outdated “social mores.” The 
Oregon Court of Appeals affirmed without decision, 
and the Oregon Supreme Court denied review. 

This litigation presents the following federal 
questions: 

1. Whether non-custodial parents have a 
protectable due-process interest – and particularly a 
liberty interest in avoiding arbitrary government 
treatment – in litigation over the names of their 
minor children, either generally or if the State 
recognizes (as Oregon does) non-custodial fathers’ 
protectable interests in minor children’s names. 

2. Whether a trial court’s allowing the custodial 
parent to benefit from her false testimony and her 
failing to serve or notify the non-custodial parent 
and the trial court’s rejecting controlling precedent – 
without appellate oversight – as outdated “social 
mores” violates due process? 
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PARTIES TO THE PROCEEDING 
Petitioner Timothy E. McMenamin is the 

divorced non-custodial father of three minor children 
from a marriage with respondent. Mr. McMenamin 
was respondent in the trial court, in which his ex-
wife sought a court order to change the names of the 
couple’s minor children to her maiden name, in 
conjunction with her changing her name back to her 
maiden name. Mr. McMenamin was the appellant in 
the Oregon Court of Appeals and petitioner in the 
Oregon Supreme Court.  

Respondent Erica Ewing – until recently Erica 
McMenamin – is the custodial mother of the three 
minor children. Ms. Ewing was plaintiff in the trial 
court and respondent in the Oregon Court of Appeals 
and the Oregon Supreme Court. 

Pursuant to this Court’s Rule 29.6, no parties 
are nongovernmental corporations, and no corporate 
disclosures are required. 
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PETITION FOR WRIT OF CERTIORARI 
Timothy E. McMenamin respectfully petitions 

this Court to issue a writ of certiorari to review the 
judgment of the Oregon Court of Appeals – which the 
Oregon Supreme Court declined to review – 
affirming the trial court’s judgment to change the 
name of his minor children from their birth name 
(McMenamin) to his ex-wife’s maiden name (Ewing), 
to which she recently reverted. 

OPINIONS BELOW 
The court of appeals’ affirmance without 

decision is reported at 239 Or.App. 362, 246 P.3d 520 
(Or. Ct. App. 2010), and reprinted in the Appendix 
(“App.”) at 1a. The Oregon Supreme Court’s denial of 
review is reported at 349 Or. 664, 249 P.3d 1282 (Or. 
2011), and reprinted at App. 15a. The trial court’s 
unreported oral findings and unreported judgment 
are reprinted at App. 2a and 11a, respectively.  

JURISDICTION 
The Oregon Supreme Court entered an order 

denying review on March 4, 2011 (order reprinted at 
App. 15a). The trial court – the Lane County Circuit 
Court – and the Oregon appellate courts had 
jurisdiction over Mr. McMenamin’s constitutional 
claims pursuant to the doctrine of concurrent 
jurisdiction. Haywood v. Drown, 129 S.Ct. 2108, 2114 
(2009) (“state courts as well as federal courts are 
entrusted with providing a forum for the vindication 
of federal rights violated by state or local officials 
acting under color of state law”). The Oregon Court 
of Appeals had jurisdiction pursuant to OR. REV. 
STAT. §§19.205(1), 19.270(1), and the Oregon 
Supreme Court had jurisdiction pursuant to OR. REV. 
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STAT. §19.270(1). This Court has jurisdiction under 
28 U.S.C. §1257(a). 

AUTHORITIES INVOLVED 
The Appendix quotes the sections of Oregon’s 

name-change statute, OR. REV. STAT. §§33.410-.440, 
and its policy with respect to non-custodial parents’ 
involvement with their children’s lives, OR. REV. 
STAT. §107.105(1)(b). In pertinent part, the 
Fourteenth Amendment provides that “nor shall any 
state deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the 
laws.” U.S. CONST. amend. XIV, §1, cl. 3-4. 

STATEMENT OF THE CASE 
This action concerns non-custodial parents’ 

due-process rights in legal matters that affect their 
children generally and those rights in the context of 
the custodial parent’s decision to change the 
children’s names specifically. Before outlining the 
factual background, petitioner first outlines the law 
with respect to the names of minor children. 
Legal Background 

Surnames came into use in the eleventh 
century and expanded in use as part of the property 
system in medieval England. Shannon J. Kennedy-
Sjodin, “Keegan v. Gudahl: The Child’s Surname as a 
New Bargaining Chip in the Game Of Divorce,” 41 
S.D. L. REV. 166 (1996). Although the patrilineal use 
of surnames has its origins in property law, the use 
of one’s father’s surname also is ingrained culturally. 
See e.g., Beverly S. Seng, Like Father, Like Child: 
The Rights of Parents in Their Children’s Surnames, 
70 VA. L. REV. 1303, 1303 (1984); Richard H. 
Thornton, The Controversy Over Children’s 
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Surnames: Familial Autonomy, Equal Protection and 
the Child’s Best Interests, 1979 UTAH L. REV. 303, 
323 (1979). History aside, a child’s surname remains 
an important part of family life and an important 
bequeath to children: 

A basic understanding that names are both 
deeply personal and socially symbolic must 
form the basis of any study of parental and 
filial rights in names. 

Cynthia Blevins Doll, Harmonizing Filial & Parental 
Rights in Names: Progress, Pitfalls, & Constitutional 
Problems, 35 HOW. L.J. 227, 232 (1992). Any 
jurisprudence directed at evaluating surname 
changes must balance the rights of not only mothers, 
but also of fathers and children as well. 

With respect to fathers’ interests, courts have 
recognized that changing a child’s surname could 
weaken, if not sever, the father-child bond. In re 
Spatz, 258 N.W. 2.d 814, 816 (Neb. 1997); Robinson 
v. Hansel, 223 N.W. 2d 138, 140 (Minn. 1974). A 
surname change can create an “unnatural barrier,” 
which estranges the father from the children. 
Firman v. Firman, 610 P.2d 178, 181 (Mont. 1980). 
Social scientists have long recognized fathers’ sense 
of helplessness and powerlessness after divorce. 
Sanford L. Braver, William A. Griffin & Jeffrey T. 
Cookston, Prevention Programs for Divorced 
Nonresident Fathers, 43 FAM. CT. REV. 81, 86 (Jan. 
2005) (collecting studies). As demonstrated in the 
next section, this case provides a dramatic 
illustration of a non-custodial father’s powerlessness 
to protect his minor children’s interest in their birth 
name in the face of the custodial mother’s campaign 
of false statements against the father. 
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State-law name-change proceedings can take 
place under the common law, a broad reading of 
custody statutes, or targeted name-change statutes. 
Kennedy-Sjodin, Bargaining Chip, 41 S.D. L. REV. at 
166.1 In addition, Oregon recognizes non-custodial 
parents’ rights in OR. REV. STAT. §107.105(1)(b), 
which requires dissolution proceedings to recognize 
the “value of close contact with both parents and 
encourage, when practicable, joint responsibility for 
the welfare of [the] children and extensive contact 
between the minor children of the divided marriage 
and the parties.” Cooksey v. Cooksey, 203 Or App 
157, 167, 125 P.3d 57 (Or. Ct. App. 2005) (citations 
omitted). This Oregon public policy springs in part 
from the recognition that custodial parents wield a 
great deal of power in minor children’s lives.  

With specific regard to changing minor 
children’s surnames – a recognized way of estranging 
minor children from non-custodial fathers – the 

                                            
1  Here, the name-change proceeding did not take 
place as part of the family court custody dispute, but 
separately under either a name-change statute or 
the common law. Although the trial court essentially 
read OR. REV. STAT. §§33.410-.440 to overturn the 
common law, the Oregon name-change statute has 
been held to codify the common law, State v. Ford, 89 
Or. 121, 125, 172 P. 802 (Or. 1918), and the 
Legislature’s subsequent amendments have not 
shown a clear intent to change the common law as 
drastically as the trial court did. See K. v. Health 
Division, Dep’t of Human Resources, 277 Or. 371, 
375-76, 560 P.2d 1070 (Or. 1977). 
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Oregon Supreme Court has held that fathers have a 
“protectable interest” in having children bear their 
surname. Ouellette v. Ouellette, 245 Or 138, 142, 420 
P.2d 631 (Or. 1966). Where father objects to a 
surname change, “then the court should refuse to 
permit such change,” in the absence of fault on the 
father’s part. Id. Recognizing that interest of non-
custodial fathers prevents custodial parents’ using 
surname changes as a weapon for alienating the 
children from their other birth parent. 
Factual Background 

Mr. McMenamin and Ms. Ewing married in 
1991, and Ms. Ewing changed her surname to 
McMenamin at that time. Three minor children were 
born of the marriage: two sons, Sean Ryan 
McMenamin and Pierce Liam McMenamin, and a 
daughter, Caitlin Kelly McMenamin. At the time of 
the trial-court hearing, the children were ten, seven, 
and six years old, respectively. 

Mr. McMenamin graduated from Oregon State 
University (“OSU”) with degrees in Pharmacy and 
Microbiology. He works as a licensed pharmacist. In 
June 2006, he traveled to Florida to attend 
mandatory continuing education classes to maintain 
his Florida pharmacy license. While he was away, he 
called the children each night to say goodnight and 
to check in with them. During this trip, the oldest 
child, Sean, came on the telephone crying and saying 
that mother had informed the children that father 
abandoned the family and was never coming home. 
On his return from his business trip, Ms. Ewing 
served him with divorce papers. She has repeatedly 
told the children that their father abandoned them.  

The parties separated in December 2006 and 
divorced in April 2007. Mr. McMenamin was ordered 
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to pay child support and to maintain health 
insurance for the minor children. Ms. Ewing – still 
then Ms. McMenamin – was awarded custody of the 
children with parenting time by Mr. McMenamin. In 
the divorce trial, Ms. Ewing made false allegations of 
sexual abuse against Mr. McMenamin, which the 
trial court rejected as unfounded: “I cannot find from 
the evidence before me, and I do not find that father 
did in fact sexually abuse his daughter.” (Tr. 160 
(Aug. 15, 2008).) 

In an ex parte proceeding in the Lane County 
Circuit Court (i.e., the Oregon trial court), Ms. Ewing 
obtained a court order changing the children’s 
surname to Ewing by falsely swearing in an affidavit 
that Mr. McMenamin had not lived with the children 
and was not providing support. (App. 26a-27a.) 
Months later, in May 2009, when Mr. McMenamin 
discovered the name change, he successfully moved 
to set aside the name-change order based on Ms. 
Ewing’s false statement and her failure to serve Mr. 
McMenamin. (App. 28a, 14a.) 

An evidentiary hearing was finally held in 
Lane County Circuit Court in August 2009. At the 
hearing, Ms. Ewing relied on her own reports 
concerning the desires of the children to change their 
surnames from McMenamin to her maiden name. 
She also retained an expert to report on what the 
children allegedly desired for their surname, but the 
judge declined to hear her testimony of fact issues. 

The trial court rejected the uncontradicted 
evidence that changing the children’s surnames from 
their birth name, McMenamin, would make it harder 
to re-integrate their father in their lives. (App. 5a.) 
Both Mr. McMenamin and Ms. Ewing’s expert 
concurred that changing the children’s surnames 
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would interfere with ongoing efforts to restore Mr. 
McMenamin’s parental bonds with the children. (Tr. 
59-60 (Aug. 26, 2009).) 

In response to questioning by the trial judge, 
Ms. Ewing testified the children did not know 
anything about the court order setting aside the 
falsely obtained name changes. (Tr. 38 (Aug. 26, 
2009).) Implicit in her testimony is that, after she 
obtained the name change using her false affidavit, 
she informed the children that their names were in 
fact changed to Ewing. (Tr. 38, 40 (Aug. 26, 2009).) 
As of the time of trial, she had not informed the 
children that their surnames were restored by court 
order to their birth surname of McMenamin.2 (Tr. 38 
(Aug. 26, 2009).) 

Mr. McMenamin is a practicing Catholic, and 
sharing the faith with his children is important to 
him. He testified that it is important that the 
children and he be allowed to recognize and share 
their accomplishments and to be proud of each other. 
He also testified that he would like the children to 
have opportunities presented by having the 
McMenamin name, which is a strong Oregon name 
that could (among other things) aid the children in 
obtaining employment and affiliations with OSU and 
Catholic universities. (Tr. 101 (Aug. 26, 2009).) 

                                            
2  Ms. Ewing testified that she informed the 
children’s school that the name change to Ewing had 
been set aside in May 2009, so the school records 
were changed back to McMenamin, but she denied 
discussing the name change hearing with the 
children. (Tr. 21 (Aug. 26, 2009).) 
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Finally, he testified on the importance of a father’s 
guidance in the children’s lives. (Tr. 75-76 (Aug. 26, 
2009).) 

In granting the name changes, the trial court 
relied heavily on the fact that the children had been 
using the surname Ewing since mother falsely 
obtained the name changes. (App. 5a-6a.) The court 
recognized that mother is benefiting from her 
dishonesty: 

I don’t like the precedents [sic] of maybe 
benefiting – allowing somebody to benefit 
from conduct that was less than truthful; 
i.e. submitting an affidavit that says father 
hadn’t been paying support when I think he 
had, and hadn’t had any visits or hadn’t lived 
with the children, which clearly he had lived 
with the children in the past. 

(App. 5a (emphasis added).) Although neither side 
advocated its application, the trial court found that 
OR. REV. STAT. §33.410 applied and created a 
presumption that the name changes would be 
granted unless not consistent with the public 
interest. (App. 3a.) According to the trial court, 
“[T]he statute doesn’t say that the court must find it 
is in the best interest of the child to change the 
name.” (App. 3a.) Instead, the trial court applied a 
presumption that the name change be granted 
unless “it is not in the best interest of the child to 
deny the petition.” (App. 3a.) 

The trial court rejected the standard set forth 
by the Oregon Supreme Court in Ouellette, 245 Or at 
142, because the trial judge concluded the Oregon 
Supreme Court’s standard was based on outdated 
social mores. (App. 4a.) The trial court also rejected 
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the Ouellette requirement for findings of fault. (App. 
4a.) 

The trial court placed considerable reliance on 
the fact that Ms. Ewing, the custodial parent, had 
changed her name to back to her maiden name, (App. 
5a,) although she kept the McMenamin surname for 
almost one year post-divorce. She reverted to her 
maiden name in February 2008, shortly after she 
relied on false testimony to change the children’s 
surnames.  
Federal Issues Raised under Rule 14.1(g)(i) 

In requesting this Court’s review, petitioner 
focuses on his federal due-process rights under the 
Fourteenth Amendment’s Due Process Clause. In the 
trial court and appellate courts below, he focused on 
the underlying issues, namely Ms. Ewing’s false 
affidavit and failure to serve or notify him of her 
name-change petition and the trial court’s failure to 
follow binding precedent from the Oregon Supreme 
Court. Because he and his counsel legitimately 
expected Oregon courts to follow precedent and to 
deny Ms. Ewing the benefit of her false testimony 
and failure to serve or notify him, Mr. McMenamin 
did not expressly rely on constitutional protections 
until his petition to the Oregon Supreme Court: 

Oregon has declared as public policy the 
protection of the relationship between non-
custodial parents and their children. This 
public policy springs in part from the 
recognition that custodial parents wield a 
great deal of power in the lives of minor 
children. Changing the surnames of minor 
children may be one way of creating 
estrangement between the children and their 
non-custodial parent. Therefore, Oregon 
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public policy requires that protection be 
afforded the birth surnames of minor 
children to prevent the use of their surnames 
as a weapon for alienating the children from 
their birth parent. 
Question 1: What constitutional protections 
should be afforded non-custodial parents 
with respect to the surnames used by their 
children? 

McMenamin v. McMenamin, No. S059104, Petition 
for Review, at 7 (Or. Jan. 11, 2011); see also App. at 
20a-23a. Although the Oregon Supreme Court denied 
review, appellate courts have discretion to pass upon 
issues not addressed below: “[t]he matter of what 
questions may be taken up and resolved for the first 
time on appeal is one left primarily to the discretion 
of the courts of appeals.” Singleton v. Wulff, 428 U.S. 
106, 120-21 (1976). Similarly, this Court has 
discretion to reach these issues. 

As indicated, the trial judge did not “like” the 
precedent of Ms. Ewing’s benefiting from her false 
statements, but found that his analysis of the 
children’s best interests trumped that issue. (App. 
5a-6a.) The trial court apparently viewed the 
contested hearing on the name change to cure Ms. 
Ewing’s failure to serve or notify Mr. McMenamin in 
the initial name-change proceeding. As it happened, 
however, the failure to serve Mr. McMenamin in that 
initial ex parte proceeding proved dispositive because 
the trial court essentially recognized Ms. Ewing’s fait 
accompli by finding that the time the children lived 
under the falsely-obtained Ewing name warranted 
leaving them under that name. The trial court 
rejected the controlling Oregon Supreme Court 
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precedent (Ouellette) as based on outdated “social 
mores.” App. 4a. 

REASONS TO GRANT THE WRIT 
The writ of certiorari should be granted to 

resolve a split in authority on the following two 
important issues: (1) whether the liberty interest 
protected by the Fourteenth Amendment’s Due 
Process Clause includes a right to be free from 
arbitrary government treatment, and (2) whether 
that Due Process Clause protects the rights of non-
custodial parents. On the facts of this litigation, 
those questions will guide the resolution of the 
following three issues:  
(1) The Due Process Clause protects the public 

from arbitrary government action generally 
and it protects non-custodial parents in name-
change proceedings;  

(2) The Oregon courts denied Mr. McMenamin 
due process by allowing Ms. Ewing to benefit 
from her false affidavit and her failure to 
serve or notify Mr. McMenamin; and 

(3) The Lane County Circuit Court and Oregon 
Court of Appeals denied Mr. McMenamin due 
process by failing to follow binding precedent.  

If it recognizes that non-custodial parents have due-
process rights, then this Court cannot affirm the 
egregious result below. 
I. THE LOWER-COURT PROCEEDINGS 

VIOLATED DUE PROCESS 
In order to have a right to due process, Mr. 

McMenamin (and non-custodial parents generally) 
must have a protected interest: “The Fourteenth 
Amendment’s Due Process Clause protects persons 
against deprivations of life, liberty, or property; and 
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those who seek to invoke its procedural protection 
must establish that one of these interests is at 
stake.” Wilkinson v. Austin, 545 U.S. 209, 221 (2005). 
A protected interest can arise under either the 
Constitution itself or under State law. Goss v. Lopez, 
419 U.S. 565, 573 (1975). As relevant here, a 
protected liberty interest may arise “from the 
Constitution itself, by reason of guarantees implicit 
in the word ‘liberty,’ ... or it may arise from an 
expectation or interest created by state laws or 
policies.” Wilkinson, 545 U.S. at 221. Mr. 
McMenamin respectfully submits that such an 
interest arises under both the Constitution and 
Oregon law. 

A. Due Process Includes Liberty from 
Arbitrary Government Action 

In Harvey v. Horan, 285 F.3d 298, 318-20 (4th 
Cir. 2002) (Luttig, J., respecting denial of rehearing 
en banc), then-Judge Luttig of the Fourth Circuit 
opined that this Court’s substantive due process 
cases include – or should include – a liberty from 
arbitrary government action. Thus, “the Due Process 
Clause ... was ‘intended to secure the individual from 
the arbitrary exercise of the powers of 
government[.]’” Daniels v. Williams, 474 U.S. 327, 
331 (1986) (quoting Hurtado v. California, 110 U.S. 
516, 527 (1884)) (citations omitted). The randomness 
displayed by the trial court – allowing Ms. Ewing to 
benefit from her false testimony and failure to serve 
or notify Mr. McMenamin, departing from Ouellette – 
provide an ample basis to reject the lower courts’ 
treatment of Mr. McMenamin. 

Several other courts have similarly concluded 
that liberty includes a protection against arbitrary 
action, based on similar constitutional language. See, 
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e.g., People v. Ramirez, 25 Cal.3d 260, 263-64 (Cal. 
1979) (California due process clause extends liberty 
interest to include freedom from arbitrary 
procedures); Texas Rural Legal Aid, Inc. v. Legal 
Serv. Corp., 940 F.2d 685, 696-97 (D.C. Cir. 1991) 
(agencies not subject to Administrative Procedure 
Act (“APA”) are “subject to the pre-APA requirement 
that administrative decisions be rationally based – a 
standard that courts have held is equivalent to the 
APA’s requirement that agency action not be 
arbitrary or capricious”).  

On the other hand, other circuits and jurists 
disagree, finding no liberty interest against arbitrary 
government action. Nunez v. City of Los Angeles, 147 
F.3d 867, 873 (9th Cir. 1998) (“[t]here is no general 
liberty interest in being free from capricious 
government action”); Valot v. Southeast Local Sch. 
Dist. Bd. of Educ., 107 F.3d 1220, 1233 (6th Cir. 
1997) (Ryan, J., concurring) (“merely to state that 
the Due Process Clause was ‘intended to secure the 
individual from the arbitrary exercise of the powers 
of government’ ... does nothing to state a claim under 
the substantive component of the Due Process 
Clause”); Jeffries v. Turkey Run Consol. School Dist., 
492 F.2d 1, 4 n.8 (7th Cir. 1974) (Stevens, J.) (no 
general liberty interest in being free from arbitrary 
and capricious governmental action). Thus, the 
circuits and state courts are split on the scope of the 
federal protection of due process. 

In addition to this split in authority, the 
various relevant decisions are difficult for the lower 
courts to understand, much less to reconcile: 

And even as to each of these strands of 
substantive due process, the Court is 
engaged in ongoing debates over the kind 
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and quality of history and tradition that will 
suffice to establish a right and the range of 
arbitrary governmental action against which 
the Due Process Clause protects. I would 
never attempt to reconcile (or, for that 
matter, even to understand) all of the 
Supreme Court’s own precedents in this most 
sensitive area of its jurisprudence. 

Harvey, 285 F.3d at 319 (Luttig, J., respecting denial 
of rehearing en banc). This Court should clarify the 
split in authority and confusion for the lower courts. 

B. The Due Process Clause Protects 
the Rights of Noncustodial Parents 

In addition to resolving the split in circuit and 
State authority on the Due Process Clause’s applying 
to arbitrary government action, this Court also 
should resolve the rights of non-custodial parents 
under the Due Process Clause. For custodial parents, 
at least, “[t]he liberty interest … of parents in the 
care, custody, and control of their children … is 
perhaps the oldest of the fundamental liberty 
interests recognized by this Court.” Troxel v. 
Granville, 530 U.S. 57, 65-66 (2000) (citing Meyer v. 
Nebraska, 262 U.S. 390, 399 (1923)). “[T]he ‘liberty of 
parents and guardians’ includes the right ‘to direct 
the upbringing and education of children under their 
control.’” Id. (quoting Pierce v. Society of Sisters, 268 
U.S. 510, 534-35 (1925)) (emphasis added). This 
Court has never defined the rights of non-custodial 
parents under otherwise-similar circumstances. 

With fundamental rights, the “substantive due 
process” analysis “prohibits States from infringing 
fundamental liberty interests, unless the 
infringement is narrowly tailored to serve a 
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compelling state interest.” Lawrence v. Texas, 539 
U.S. 558, 593 (2003) (Scalia, J., dissenting). 
Fundamental rights are not easily found: “Only 
fundamental rights and liberties which are deeply 
rooted in this Nation’s history and tradition and 
implicit in the concept of ordered liberty qualify for 
such protection.” Chavez v. Martinez, 538 U.S. 760, 
775 (2003). Petitioner respectfully submits that, 
whatever the rights of non-custodial parents with 
respect to the many aspects of raising a child, 
children’s taking their father’s name “has been the 
custom in our country since the time ‘when the 
memory of man runneth not to the contrary.’” Kay v. 
Bell, 121 N.E.2d 206, 208 (Ohio Ct. App. 1953). 
Similarly, even if this Court is not inclined to 
recognize such a liberty interest as springing from 
the Constitution itself, Petitioner respectfully 
submits that this Court should recognize such a right 
when it springs from State law. 
II. MS. EWING SHOULD NOT BENEFIT 

FROM FALSE TESTIMONY IN AN EX 
PARTE PROCEEDING 
“The history of liberty has largely been the 

history of observance of procedural safeguards.” 
McNabb v. U.S., 318 U.S. 332, 347 (1943). If this 
Court recognizes a due-process right for non-
custodial parents like Mr. McMenamin, this Court 
must also find the process here considerably less 
than due. Both because Ms. Ewing failed to serve or 
notify Mr. McMenamin and because she premised 
her entire case on false testimony, the proceedings 
here prejudiced Mr. McMenamin’s rights. 
Essentially, Ms. Ewing falsely testified in an ex parte 
proceeding, but then was allowed to have her fait 
accompli trump Mr. McMenamin’s rights when the 
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court finally held a contested hearing. If that can 
stand, custodial parents can get away with anything. 

A. Custodial Parents Must Serve Non-
Custodial Parents in Legal Actions 
that Affect their Minor Children 

In assessing the amount of notice required 
before a government entity takes adverse action, this 
Court’s landmark procedural due-process cases 
weigh the needs for a pre-termination versus post-
termination opportunity for a hearing. See, e.g., 
Goldberg v. Kelly, 397 U.S. 254, 267 (1970). Here, the 
lower courts essentially affirmed the holding of the 
ex parte proceeding because Ms. Ewing succeeded in 
obtaining the name changes via false and misleading 
testimony and then had the children live under those 
falsely-obtained names. Under the circumstances, a 
post-termination hearing is per se inadequate, and 
due process requires that custodial parents provide 
notice to non-custodial parents before taking any 
action that affects minor children. 

B. Litigants Cannot Benefit from False 
Testimony 

The trial court’s ultimate ruling rewarded Ms. 
Ewing’s false testimony and perpetuated her ongoing 
efforts to alienate Mr. McMenamin and his children. 
The surname changes were simply another arrow in 
her quiver to separate the children from their father. 
If it escapes review, the result below is that a 
custodial parent can obtain surname changes by 
fraud and then the sheer length of time that she can 
conceal her fraud will ensure the trial court’s 
ultimate blessing of the result.  

The overriding factor for the trial judge in this 
case was the fact that the children had persisted in 
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using the falsely-acquired new surname for a period 
of time prior to the hearing. In other words, if a 
custodial parent can succeed in concealing her false 
testimony for a long enough period, the non-custodial 
parent’s rights essentially “time out.” Non-custodial 
parents deserve – and the Due Process Clause 
provides – better protection than that afforded to Mr. 
McMenamin by the Oregon courts.  
III. DUE PROCESS REQUIRES LOWER 

COURTS TO FOLLOW STARE DECISIS 
The proceedings here also violated due process 

in their departing from the controlling decision of the 
Oregon Supreme Court – Ouelette – because the trial 
court found the Ouelette reasoning outdated. 
Although States need not have separate court 
systems at all, Whalen v. U.S., 445 U.S. 684, 689 
(1980) (“doctrine of separation of powers embodied in 
the Federal Constitution is not mandatory on the 
States”), they must follow due process when they 
elect to have court systems. U.S. CONST. amend. XIV, 
§1, cl. 3. Courts cannot be lotteries, with each 
litigant experiencing a random result. Instead, the 
core principle of stare decisis requires that courts 
respect precedent.  

[N]o judicial system could do society’s work if 
it eyed each issue afresh in every case that 
raised it. Indeed, the very concept of the rule 
of law underlying our own Constitution 
requires such continuity over time that a 
respect for precedent is, by definition, 
indispensable. 

Planned Parenthood of Southeastern Pennsylvania v. 
Casey, 505 U.S. 833, 854 (1992) (citations omitted). 
Without precedent, courts become unprincipled 
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lotteries, although on family-law issues, the lottery 
seems stacked somewhat in the favor of mothers.3 

The Oregon Supreme Court has recognized 
three grounds on which that Court will reconsider its 
established nonstatutory rules: 

(1) that an earlier case was inadequately 
considered or wrong when it was decided; 
(2) that surrounding statutory law or 
regulations have altered some essential legal 
element assumed in the earlier case; or 
(3) that the earlier rule was grounded in and 
tailored to specific factual conditions, and 
that some essential factual assumptions of 
the rule have changed. Without some such 
premise, the court has no grounds to reverse 
a well-established rule beside judicial fashion 
or personal policy preference, which are not 
sufficient grounds for such a change. 

G.L. v. Kaiser Foundation Hospitals, Inc., 306 Or. 54, 
59, 757 P.2d 1347 (Or. 1988) (citations omitted). 
These criteria are similar enough to this Court’s 
reasoning. Casey, 505 U.S. at 854-55. Because none 

                                            
3  If this Court does not enforce the Fourteenth 
Amendment due-process rights of non-custodial 
parents – typically fathers – the next litigant would 
be well advised to countersue against the entire 
family-court apparatus under the Fourteenth 
Amendment’s Equal Protection Clause. 
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of the three G.L. factors apply,4 the Oregon courts 
should have followed Ouelette.  

Even if the Oregon Supreme Court thought it 
worth revising Ouelette, that would not address the 
issue of Oregon’s lower courts’ rejecting that 
precedent. In tiered trial and appellate court 
systems, litigants can expect that lower courts will 
follow controlling precedent set by appellate courts: 

[I]f a precedent of [the Supreme] Court has 
direct application in a case, yet appears to 
rest on reasons rejected in some other line of 
decisions, the [lower courts] should follow the 
case which directly controls, leaving to [the 
Supreme] Court the prerogative of overruling 
its own decisions. 

Agostini v. Felton, 521 U.S. 203, 237 (1997) (interior 
quotations omitted); accord Jones v. General Motors 
Corp., 325 Or. 404, 416, 939 P.2d 608 (Or. 1997); 
Wilhelm v. Wilhelm, 126 Or. 388, 394, 270 P. 516 
(Or. 1928). Instead of following precedent, as is all 
too common in family-law issues, the courts here 

                                            
4  At least at the time it was adopted, Ouelette was 
consistent with controlling law across the country, so 
the first factor does not apply. Similarly, Oregon’s 
name-change statute simply codifies the common 
law, Ford, 89 Or. at 125, 172 P. 802, so the second 
factor does not apply. Third, the norms of children’s 
names have not changed so greatly since 1966 as to 
justify changing Ouelette based on anything other 
than “judicial fashion or personal policy preference.” 
G.L., 306 Or. at 59, 757 P.2d 1347. 
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deferred reflexively to the mother, notwithstanding 
her wrongdoing. 

Had Oregon’s lower courts followed precedent, 
they would have held for Mr. McMenamin. Instead, 
the trial court (explicitly) and the court of appeals 
(implicitly) rejected this court’s analysis from 
Ouelette as outdated. It is impossible to reconcile the 
trial court outcome with Ouelette or with any 
appropriate deference to non-custodial parents’ 
rights. Because they exceeded their authority by 
rejecting controlling precedent, the lower Oregon 
courts both acted arbitrarily and denied Mr. 
McMenamin due process. Similarly, by declining to 
exercise its supervisory authority over those lower 
courts, the Oregon Supreme Court denied Mr. 
McMenamin due process when it denied review in 
this case. 

Thus, the trial court criticism that Ouelette 
was based on outdated social mores compels re-
examination by an appellate court with supervisory 
authority over the trial court. While that ideally 
would have occurred at the appellate level in Oregon, 
this Court has the final say. 

CONCLUSION 
The petition for writ of certiorari should be 

granted. 
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THE COURT: All right. Folks, it ' s time for my 
ruling in this matter. This case, this proceeding 
today, is yet another chapter in a sad story of 
estrangement that's occurred in this family over 
time, that has I think placed the children in 
positions that probably most of us wish they weren't 
in in any way at this point in time. 

I'm going to go ahead and grant the petition for 
name change, and I'm going to explain why here in 
just a second. 

First of all from a legal perspective, the cases 
cited by the parties relate to -- don't particularly 
relate to the statute, ORS -- the name change 
statutes, ORS 334.10 through 334.40 describe 
procedure for changing names. And I note for the 
record that 334.10 says the name -- change of name 
shall be granted by the court unless the court finds 
that the change of name is not consistent with the 
public interest. 

The statute goes on elsewhere to mention that 
one of the situations where it may not be consistent 
with the public interest is when the court finds that 
it is not in the best interest of the child to change the 
name. The statute doesn't say that the court must 
find it is in the best interest of the child to change 
the name. It says it must find that it is not in the 
best interest of the child to deny the petition. And on 
the facts before me in this case I cannot find and I do 
not find that it is not in the children's best interest to 
change the name. 

Nor can I find any other public interest. I know 
there was a citation to Ouellette and Ouellette, 
which is 250 -- 245 Oregon 138, which talks about 



 4a

the protective interest of a father in having his child 
bear a parental surname. But that case goes on to 
talk about in accordance with the usual custom that 
was in existence in the time in the 1960s, and cites 
authority from the 1950s. The social mores in our 
society have changed dramatically since then. 
Children's names even in intact families often have 
nothing to do with father's names or mother's names, 
and sometimes alternate between those two, with 
more and more blended families where names are 
different for people. 

So the custom that Ouellette and Ouellette 
talked about was one that no longer exists in this 
society. And Ouellette and Ouellette seems to turn 
on a question of fault and whether or not the father 
has forfeited his rights and to have that happen. I 
don't think that's the test. I think the test is, you 
know, is it not in the children's best interest. And I 
can't say that it is not in the children's best interest. 

I also note that one of the cases that the parties 
cited to me, and the only one that made reference in 
any way to ORS 334.10 through ORS -- to 334.40, is 
the Gleason v. Michlitsch spelled M-I-C-H-L-I-T-S-C-
H for the court reporter. Its case number is cited as 
82 Or App 688. 

And in that case in a footnote oh, first I want to 
be clear that case involves a filiation proceeding, not 
a name change proceeding. It's a filiation proceeding. 

And in a footnote in that case it makes reference 
to the statutes governing filiation actions and 
statutes governing name changes suggest that the 
correct standard has to do with the best interest of 
the child, but it doesn't say is it a showing of it is in a 
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child's best interest or it's not in the best interest 
that has to be made under the name change statute. 

So, from the evidence presented to me and as I 
read the statute, I do not believe I could find that it's 
not in the children's best interest to change the 
name, despite Mr. Diment's argument on behalf of 
his client that this will make reintegration more 
difficult. 

I want to respond, address that a little bit, in 
that Mr. Diment's argument is I think premised 
somewhat on well, it's premised on the notion that 
the children, by no longer using the McMenamin 
name, will feel more distanced from their father. 

Setting aside the questions of whether they feel 
distanced from their father because of visits they 
didn't have and contacts they haven't had and 
whether the name is really more of a factor, versus 
the conduct of the party, the fact is these children 
have been using the Ewing name since January of 
2008. So granting this order today is not going to 
make reintegration any more difficult or less 
difficult. It's just as difficult as it was when this 
court ordered that we attempt reintegration back in 
September of 2008, because that's the name their 
children were using at the time. 

And while I understand and I don't like the 
precedents of maybe benefiting -- allowing somebody 
to benefit from a conduct which was less than 
truthful; i.e., submitting an affidavit that says father 
hadn't been paying support when I think he had, and 
hadn't had any visits or hadn't lived with the 
children, which clearly he had lived with the children 
in the past. It's not about mother and about what 
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mother did and whether she did anything wrong, or 
quite frankly even about whether the father did 
something wrong, as I read the law. It's about the 
best interest of the children and whether or not it's 
not in the best interest of the children to do this. So, 
do it for that basis. 

As an alternative basis, independent and for 
which I would grant it even if this was the standard, 
the parties both argued that the standard was -- and 
I think Mr. Gardner conceded at some point that he 
thought the standard was – at least the beginning of 
the argument, that the standard was he had to prove 
it was in the children's best interest to allow the 
name change. And I find that he has proven that it is 
in the children's best interest to allow the name 
change. Even if that's the standard. I don't think it 
is. But as an alternative basis, I would do it on that 
basis. 

And particularly ! wanted to address a few things 
here. It's clear from the testimony and the evidence 
before me that at least the two older children; Sean 
in particular, but even the other boy -- whose name 
starts with a P, and it just escaped me. 

MR. DIMENT: Pierce, Your Honor. 
THE COURT: Pierce . Thank you. 
Want the name change to occur from and that's -- 

I base that from mother's testimony as the guardian 
ad litem. It's not so clear to me that the daughter 
wants the name change to occur, and I certainly 
wouldn't take –you know, I allowed Ms. Dennis to 
talk about the basis for her opinion, but I can't take 
anything she said for the truth of the matter 
asserted. So I'm not basing it on anything she told 
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me, but I think it's probably in the children's – in the 
daughter's best interest to have the same name as 
her brothers, if she's -- if they're going to have the 
name. 

I'd also note that a large part of the reason that 
these children want the name change -- and I found 
mother's testimony about this credible; their 
connection with the Ewing family and their 
estrangement from their father. And I don't think it 
helps to point fingers about how we got here, but the 
reality is we got here, and these children have had 
very little contact with their father and they identify 
themselves as Ewings. They self-identify themselves 
as Ewings, and that's the name they've had for a 
while. So I think it's in their best interest to 
maintain that self-identification. 

Also note that they established that there are 
lots of Ewings in the area who -- they live extensively 
at some point with mother's mother and father, and 
they have lots of relatives in the area named Ewing. 

And I also note, regardless of whether there's 
been any abuse in this case or not, there clearly was 
a period of time where the children -- perhaps 
because of the financial hardship that father was 
experiencing. But the children were living with 
mother and were forced out of their home that they 
had had, because of nonpayment of mortgage. I'm not 
saying he did that intentionally, but that was reality 
from the children's perspective, is they lost their 
home. They were with their mom, they were having 
to go live with their grandparents. That's a 
traumatic event in the children's lives, and may well 
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have cemented their desire to be named Ewings, use 
the Ewing name. 

So, for all those reasons, I think it's in the 
children's best interest. Well, the other reason is, 
again, these children have been using this name 
since January of 2008. And I don't I think it would do 
them significant harm at this point in time to tell 
them that they can't use the name. From the 
evidence before me, at least one of the children would 
be unwilling to do that. 

Overall, given the situation and the turmoil that 
these parties have been through and their children 
have experienced under, I don't think -- I think it 
would be harmful for them to change the name yet 
again. To say, Okay, now we're going to go back to 
McMenamin and you got to use McMenamin. So I'm 
not willing to do that. 

So -- and I think that would not be in their best 
interest. So therefore I think it is in their best 
interest to allow them to continue to use the Ewing 
name and I will order on that as an independent 
basis that they be allowed to use that name. 

Mr. McMenamin, I guess -- I heard you testify 
about why -- about the fact that you're supporting – 
hang on. Before I talk to Mr. McMenamin, there's 
one factor I didn't address that I meant to address. 

The law of these cases, or a lot of these cases that 
were cited by the parties, one of the biggest factors in 
deciding what's in the best interest is what is the 
name used by the custodial parent. What's the name 
of the custodial parent they're living with is using. 
And in this particular case, mother indicated that 
she changed her name to Ewing around the same 
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time that all of this happened, and that’s not been 
contested. So she's now - - the children now find 
themselves living with a mother named Ewing. And 
that's another factor in my decision that it is in the 
children's best interest to do it. 

All right. Mr. McMenamin, I did hear you testify, 
and I do think you've become estranged in this 
situation. And I very much hope, and that's why I 
ordered earlier -- I'm really disappointed in fact it's 
taken this long to get somebody on. I don't think it's 
your fault. I'm not blaming you. 

But it's the conduct. It's how you handle this. It's 
how you handle this time with the children. It's how 
well we get this done that's going to be more 
important than the name. That boat sailed in 
January of 2008, like it or not. But what's going to be 
important here is your pushing forward with the 
contact with your children. Doing whatever it is you 
need to do to have that. 

You talked here about plans that you had to sort 
of change your life to be more available to them, and 
I urge you to continue to do that. And hopefully with 
the help of a counselor we can reintegrate you into 
their lives, because that's what's going to be more 
important than the name. If you're successful in 
doing that, and rebuilding those connections, you can 
share those values, those -- you said you were a 
practicing Catholic. I think I heard you say that. And 
you can share those things, your accomplishments 
with them, and you can share your values with them, 
and maybe at some point in the future they'll change 
their name back. 
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Maybe that's what they'll want to do. They're not 
going to be children for very long, and they're not – 
you know, they'll always be your children. Whether 
they're 50 or 60, they'll always be your children. But 
they're only going to be minors here for a little while 
longer. At some point they're going to be able to 
make some independent – more independent 
decisions. And your time to influence them is not 
through some court proceeding here, but rather to 
take advantage of the time and spend time with 
them. And hopefully, I'm not convinced you know, as 
I said, I am not convinced that the situation is 
irreparable. In fact I think it is very repairable if we 
can get the right help in place. 

Mr. Gardner, will you prepare judgments in 
these cases, sir. 

MR. GARDNER: Yes. 
THE COURT : How long will it take? 
MR. GARDNER: I'll have it next week, Your 

Honor. 
THE COURT: That's fine. You're certainly both 

free to submit an application for attorney fees. I do 
think this case was -- there were merits on behalf of 
both parties in this case, and I would be very 
disinclined to grant any kind of request for attorney 
fees. I don't know if you're seeking them or not. I 
think I saw something in the memo that you were. 
I'm not making that final ruling on that, just kind of 
sharing my proclivities here. 

Anything further, gentlemen? 
MR. GARDNER: No, Your Honor. 
THE COURT: Good luck. We're in recess. 
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IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF LANE 

 
In the Matter of the Change of Name for a Minor 
Child: 
CAITLIN KELLY MCMENAMIN, 
to CAITLIN KELLY EWING, 
 
BY ERICA MCMENAMIN, 
Guardian ad litem.  Case No. 14-08-00493 
 

GENERAL JUDGMENT OF CHANGE OF NAME 
AND ORDER TO POST 

 
The above-named change of name proceeding 

came on regularly to be heard before the Honorable 
Charles Zennache, Circuit Court Judge, on August 
26, 2009, with Guardian Ad Litem, Erica Ewing, 
formerly Erica McMenamin, appearing personally 
and by her attorney Jack a. Gardner, and Timothy 
McMenamin appearing personally and by his 
attorney, Donald D. Diment. 

The trial of this change of name proceeding was 
consolidated for hearing with the change of name 
proceeding for Sean Ryan McMenamin and Pierce 
Liam McMenamin. 

The Court finds, after considering the evidence 
and statements of counsel: 

1. It is in the child's best interest that her 
surname be changed to Caitlin Kelly Ewing; and 
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2. That the change of name for said child is 
consistent with the public interest. 

The Court, now being satisfied that the Guardian 
Ad Litem's request for a name change should be 
granted, it is, hereby 

ORDERED AND ADJUDGED as follows: 
That the application of the Guardian Ad Litem is 

granted, and that the minor child, Caitlin Kelly 
McMenamin's name be and the same is hereby 
changed to Caitlin Kelly Ewing; 

IT IS FURTHER ORDERED that notice of this 
general judgment shall be posted in a conspicuous 
public place in the county of Lane following the date 
hereof, for a period of 14 days. 

DATED this 8 day of December, 2009. 
/s/ Charles M. Zennache 

CIRCUIT COURT JUDGE 
Prepared and presented by: 

 
JackA. Gardner, OSB 59035 
Of Attorneys for Guardian Ad Litem 
725 Country Club Road 
Eugene, Oregon 97401 
Telephone: (541)687-9001 
Telefax: (541)484-7404 
E-Mail: jackgardner@ghpbf.com 
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IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF LANE 
 
In re the Change of Name for a Minor Child: 
CAITLIN KELLY MCMENAMIN, 
to CAITLIN KELLY EWING, 
BY ERICA MCMENAMIN, 
Guardian ad litem.  Case No. 14-08-00493 

ORDER TO GIVE NOTICE AND APPEAR  
AND SHOW CAUSE  
Based upon the petition filed in this cause for a 
change of name, it is hereby ORDERED: 
A hearing upon this matter shall be held on January 
23, 2008, at 8:30 o’clock A.M. in Room 306 of the 
Lane County Courthouse, Eugene, Oregon. 
All persons having an interest in the change of name 
requested in the petition shall appear at the bearing 
and/or file Written objections prior to the hearing to 
show cause, if any there be, why petitioner's request 
should not be granted. 
Public notice of this petition and terms of this order 
shall be posted in a public place in this county for a 
period of at least fourteen days prior to the hearing. 
Written notice of this proceeding shall be given to 
the minor child's parents, both custodial and non-
custodial, and to any legal guardian of the minor 
child. 

DATED January 8, 2008. 
/s/ Gregory G. Foote 

CIRCUIT COURT JUDGE 
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IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF LANE 

 
In the Matter of the Change of Name for a Minor 
Child: 
CAITLIN KELLY MCMENAMIN, 
to CAITLIN KELLY EWING, 
 
BY ERICA MCMENAMIN, 
Guardian ad litem.  Case No. 14-08-00493 
 

ORDER  
 

THIS MATTER came before the Court upon 
Timothy McMenamin's Motion to Set Aside 
Judgment of Name Change (filed 4/24/09). The 
Court, having reviewed the file and now being fully 
advised, rules as follows. 

IT IS HEREBY ORDERED that Timothy 
McMenamin's Motion to Set Aside Judgment of 
Name Change is GRANTED. 

DATED this 27 day of May, 2009. 
/s/ Karsten H. Rasmussen 

CIRCUIT COURT JUDGE 
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Oregon Supreme Court 
 

Timothy Edward McMenamin, 
 

Petitioner, 
v. 
 

Erica McMenamin, 
 

Respondent. 
No. S059104 

Decided Mar. 4, 2011 
 

Petition for review denied. 
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OR. REV. STAT. §33.410. Jurisdiction; grounds 
Application for change of name of a person may be 
heard and determined by the probate court or, if the 
circuit court is not the probate court, the circuit court 
if its jurisdiction has been extended to include this 
section pursuant to ORS 3.275 of the county in which 
the person resides. The change of name shall be 
granted by the court unless the court finds that the 
change is not consistent with the public interest. 

OR. REV. STAT. §33.420. Notice of application 
and judgment; change of name of minor child 
(1) Before entering a judgment for a change of name, 
except as provided in ORS 109.360, the court shall 
require public notice of the application to be given, 
that all persons may show cause why the same 
should not be granted. The court shall also require 
public notice to be given of the change after the entry 
of the judgment. 
(2) Before entering a judgment for a change of name 
in the case of a minor child the court shall require 
that, in addition to the notice required under 
subsection (1) of this section, written notice be given 
to the parents of the child, both custodial and 
noncustodial, and to any legal guardian of the child. 
(3) Notwithstanding subsection (2) of this section, 
notice of an application for the change of name of a 
minor child need not be given to a parent of the child 
if the other parent of the child files a verified 
statement in the change of name proceeding that 
asserts that the minor child has not resided with the 
other parent and that the other parent has not 
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contributed or tried to contribute to the support of 
the child. 

OR. REV. STAT. §33.430. Change of name of child 
on birth certificate; court conference with 
child 
(1) In the case of a change, by court order, of the 
name of the parents of any minor child, if the child's 
birth certificate is on file in this state, the State 
Registrar of the Center for Health Statistics, upon 
receipt of a certified copy of the court order changing 
the name, together with the information required to 
locate the original birth certificate of the child, shall 
prepare a new birth certificate for the child in the 
new name of the parents of the child. The name of 
the parents as so changed shall be set forth in the 
new certificate, in place of their original name. 
(2) The evidence upon which the new certificate was 
made, and the original certificate, shall be sealed 
and filed by the State Registrar of the Center for 
Health Statistics, and may be opened only upon 
demand of the person whose name was changed, if of 
legal age, or by an order of a court of competent 
jurisdiction. 
(3) When a change of name by parents will affect the 
name of their child under subsection (1) of this 
section, the court, on its own motion or on request of 
a child of the parents, may take testimony from or 
confer with the child and may exclude from the 
conference the parents and other persons if the court 
finds that such action would be in the best interests 
of the child. However, the court shall permit an 
attorney for the parents to attend the conference, 
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and the conference shall be reported. If the court 
finds that a change of name would not be in the best 
interests of the child, the court may provide in the 
order changing the name of the parents that such 
change of name shall not affect the child, and a new 
birth certificate shall not be prepared for the child. 

OR. REV. STAT. §33.440. Application by minor 
child; court conference 
When a minor child applies for a change of name 
under ORS 33.410, the court may, upon its own 
motion, confer with the child and may exclude from 
the conference the parents and other persons if the 
court finds that such action would be in the best 
interests of the child. However, the court shall 
permit an attorney for the child to attend the 
conference, and the conference shall be reported. 

OR. REV. STAT. §107.105(1)(b). 
For parenting time rights of the parent not having 
custody of such children and for visitation rights 
pursuant to a petition filed under ORS 109.119. 
When a parenting plan has been developed as 
required by ORS 107.102, the court shall review the 
parenting plan and, if approved, incorporate the 
parenting plan into the court's final order. When 
incorporated into a final order, the parenting plan is 
determinative of parenting time rights. If the 
parents have been unable to develop a parenting 
plan or if either of the parents requests the court to 
develop a detailed parenting plan, the court shall 
develop the parenting plan in the best interest of the 
child, ensuring the noncustodial parent sufficient 
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access to the child to provide for appropriate quality 
parenting time and ensuring the safety of the 
parties, if im-plicated. The court may deny parenting 
time to the noncustodial parent under this 
subsection only if the court finds that parenting time 
would endanger the health or safety of the child. The 
court shall recognize the value of close contact with 
both parents and encourage, when practicable, joint 
responsibility for the welfare of such children and 
extensive contact between the minor children of the 
divided marriage and the parties. If the court awards 
parenting time to a noncustodial parent who has 
committed abuse, the court shall make adequate 
provision for the safety of the child and the other 
parent in accordance with the provisions of ORS 
107.718 (6). 
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IN THE SUPREME COURT OF THE  
STATE OF OREGON 

 
Timothy Edward McMenamin, 

 
Petitioner, 

v. 
 

Erica McMenamin, 
 

Respondent. 
 

LANE COUNTY Circuit Court 
140800491, 140800493, 140800492 

A144381 (Control), A144382, A144383 
 

PETITION FOR REVIEW 
 

* * * 
Questions Presented on Review 

Oregon has declared as public policy the 
protection of the relationship between non-custodial 
parents and their children. This public policy springs 
in part from the recognition that custodial parents 
wield a great deal of power in the lives of minor 
children. Changing the surnames of minor children 
may be one way of creating estrangement between 
the children and their non-custodial parent. 
Therefore, Oregon public policy requires that 
protection be afforded the birth surnames of minor 
children to prevent the use of their surnames as a 
weapon for alienating the children from their birth 
parent. 
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Question 1: What constitutional protections 
should be afforded non-custodial parents with 
respect to the surnames used by their children? 

Proposed Rule of Law 1: This court should 
apply a presumption in favor of the birth surnames 
and should prohibit changes to the birth surnames 
except in extraordinary circumstances. This court 
should adopt factors for trial courts to consider in 
deciding whether to grant a surname change. 
Examples are provided below of factors adopted by 
other courts. 

 
* * * 
Reasons for Granting Review 
1. ORAP 9.07(1) – Significant Issues of Law 
There are confusing standards under existing 

law for evaluating surname changes for the minor 
children of divorce. Although ORS 33.410 creates a 
presumption in favor of an adult name change, it is 
unclear whether the statute applies to name changes 
for minor children or whether its application would 
be constitutional given the rights of non-custodial 
parents in divorce. 

 
* * * 
3. ORAP 9.07(4) – Legal Issues of State Law 
The proper analysis of ORS 33.410 and its 

interaction with ORS Chapter 107 and a “best 
interests” analysis are uniquely issues of Oregon 
law. Oregon‟s unique constitutional protections and 
the declared public policies contained in ORS 
Chapter 107 to protect non-custodial parents and 
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their relationships with their children require this 
court‟s clarification. (See ORS 107.105(1)(b) which 
mandates that the court recognize the "value of close 
contact with both parents and encourage, when 
practicable, joint responsibility for the welfare of 
[the] children and extensive contact between the 
minor children of the divided marriage and the 
parties." Cooksey and Cooksey, 203 Or App 157 at 
167, 125 P3d 57 (2005)(Additional citations 
omitted)). 

 
* * * 
Argument in Support of Review 
Since 1966 this court has not addressed the 

applicable standards for granting name changes in 
Oregon. This court has never addressed the 
appropriate constitutional protections afforded non-
custodial parents in the naming of their children 
although in Ouelette, this court held that fathers 
were entitled to some protections and that a 
surname change should not be granted over a 
father‟s objection. Ouellette, 245 Or. at 142. 

 
* * * 
This court should accept review and provide 

guidance to trial courts concerning the appropriate 
standards for surname changes in dissolution cases. 
This court should accept review and respond to the 
legal issues raised by a statute which appears to 
create a presumption in favor of a name change but 
fails to address whether the presumption is 
constitutional for minor children of divorced parents 
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where the non-custodial parent‟s rights are given 
protection by Oregon‟s declared public policy in ORS 
107.105. 

 
* * * 
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IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF LANE 

 
In the Matter of the Change of Name for a Minor 
Child: 
CAITLIN KELLY MCMENAMIN, 
to CAITLIN KELLY EWING, 
BY ERICA MCMENAMIN, 
Guardian ad litem.  Case No. 14-08-00493 
 

PETITION FOR CHANGE OF  
NAME OF MINOR CHILD 

 
Petitioner requests a decree changing the name 

of a minor child as set forth in the title of this 
petition, and also requests an order scheduling a 
hearing concerning this name change petition. This 
name change is not requested for any purpose 
inconsistent with the public interest. 

Erica McMenamin 
Signature of Petitioner 

 
STATE OF OREGON, County of Lane, 

I, Erica McMenamin, being first sworn on oath, 
depose and say that I am the petitioner in this case. I 
have read the preceding petition, know its contents, 
and I believe it true. 

Erica McMenamin 
Signature of Petitioner 
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SIGNED AND SWORN TO before me on 1-7-08 
/s/ Heather McIntosh 

Notary Public for Oregon 
My commission expires 1-13-09 

 
If this document does not bear the name and bar 

number of an attorney as its author or preparer, 
truthfully complete the following Certificate of 
Document Preparation, checking all boxes and 
completing all blanks which apply. 

A.  X  I selected this document for myself, and I 
completed it without paid assistance. 

B. ___ I paid or will pay money to _____________ 
for assistance in preparing this form/document. 
DATED 1-7-08 /s/ Erica McMenamin 
 Erica McMenamin 
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IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF LANE 

 
In the Matter of the Change of Name for a Minor 
Child: 
CAITLIN KELLY MCMENAMIN, 
to CAITLIN KELLY EWING, 
BY ERICA MCMENAMIN, 
Guardian ad litem.  Case No. 14-08-00493 
 

AFFIDAVIT RE PETITION FOR APPOINTMENT 
OF GUARDIAN AD LITEM IN ORDER TO 

CHANGE NAME OF MINOR CHILD  
 

l, the proposed guardian ad litem named above, 
being first sworn on oath, depose and say: 

I am a resident of Lane County, in the State of 
Oregon. The above referenced minor child is a 
resident of Lane County, State of Oregon, is 8 years 
of age, and is not presently represented by a 
guardian or conservator. 

I am the minor child's Mother, am a competent 
adult 18 years of age or older, and am not 
disqualified under any provision .of applicable law 
from being appointed guardian ad litem hereunder, 
or thereafter proceeding to petition for the above 
referenced change of name. 

(Check if applicable)  X  I am one of the parents 
of the minor child. I do not intend to give notice of 
this proceeding to Timothy Edward McMenamin, 
who is also a parent of the minor child, because the 
minor child has not resided with that parent, and 
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because that parent has not contributed or tried to 
contribute to the support of the minor child. 

Erica McMenamin 
Signature of Proposed Guardian ad Litem 

 
SIGNED AND SWORN TO before me on 1-7-08 

/s/ Heather McIntosh 
Notary Public for Oregon 

My commission expires 1-13-09 
 

If this document does not bear the name and bar 
number of an attorney as its author or preparer, 
truthfully complete the following Certificate of 
Document Preparation, checking all boxes and 
completing all blanks which apply. 

A.  X  I selected this document for myself, and I 
completed it without paid assistance. 

B. ___ I paid or will pay money to _____________ 
for assistance in preparing this form/document. 
DATED 1-7-08 /s/ Erica McMenamin 
 Erica McMenamin 
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IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF LANE 

 
In the Matter of the Change of Name for a Minor 
Child: 
CAITLIN KELLY MCMENAMIN, 
to CAITLIN KELLY EWING, 
BY ERICA MCMENAMIN, 
Guardian ad litem.  Case No. 14-08-00493 
 

MOTION TO SET ASIDE 
JUDGMENT OF NAME CHANGE  

 
COMES NOW, Timothy McMenamin, by and 

through his attorney, Donald D. Diment, Jr., and 
moves the Court for an order setting aside the 
Judgment of Name Change in the above-entitled 
matter on the following basis: 

1. Failure to serve a necessary party. 
2. Fraud. 

and further ordering the clerk of this Court to file 
Respondent Timothy McMenamin's Response 
tendered herewith. 

This motion is based upon the Affidavit of 
Timothy McMenamin, attached hereto and by this 
reference incorporated herein. 

DATED this 23 day of April, 2009. 
DIMENT & WALKER  

/s/ Donald D. Diment, OSB #69039 
Attorney for Timothy McMenamin 



 29a

IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF LANE 

 
In the Matter of the Change of Name for a Minor 
Child: 
CAITLIN KELLY MCMENAMIN, 
to CAITLIN KELLY EWING, 
BY ERICA MCMENAMIN, 
Guardian ad litem.  Case No. 14-08-00493 
 

RESPONDENT TIMOTHY MCMENAMIN’S 
RESPONSE AND AFFIRMATIVE DEFENSES TO 

PETITION FOR NAME CHANGE  
 

Respondent, Timothy Edward McMenamin, 
hereby responds to Petitioner's Petition for Name 
Change, and admits and denies as follows: 

1. As to the allegations of the Petition for 
Name Change, admits that Petitioner requests a 
decree changing the name of the minor child, Sean 
Ryan McMenamin, as set forth in the petition and 
requested an order scheduling a hearing concerning 
the name change.  

2. Respondent denies each and every other 
allegation of the Petition for Name Change. 

3. Regarding the Affidavit and Petition for 
Appointment of Guardian Ad Litem for the purpose 
of name change, Respondent admits that Petitioner 
was a resident of Lane County and the child was a 
resident of! Lane County, and further admits that 
Petitioner was the mother of the minor child. 
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4. Respondent denies each and every other 
allegation of the Petition, including the allegation 
that the ·minor child had not resided with the 
Respondent and that Respondent has not 
contributed or tried to ·contribute to the support of 
the minor child. 

FOR HIS FIRST AFFIRMATIVE DEFENSE 
(Failure of Service), Respondent alleges: 

5. I am the father of Sean Ryan 
McMenamin. 

6. The order to give notice and appear and 
show cause in the above-entitled signed by the 
Honorable Gregory Foote on January 8, 2008 
required "Written notice of this proceeding shall be 
given to the minor child's parents, both custodial and 
non-custodial, and to any legal guardian ofthe minor 
child." At no time did I receive notice of the show 
cause proceeding on January 23, 2008, nor did I 
receive notice prior to the entry ofthe general 
judgment changing the name of my child dated 
January 23,2008, nor did Petitioner at any time 
obtain an order authorizing alternate form of service 
or waiving service. 

******** 
FOR HIS SECOND AFFIRMATIVE DEFENSE 

(Fraud), Respondent alleges: 
7. Respondent is the natural father of the 

child, Sean Ryan McMenamin. 
8. Mother's allegations in her petition for 

appointment of Guardian Ad Litem in order to 
change the name of the child were fraudulent insofar 
as it states "I am one of the parents of the minor 
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child. I do not intend to give notice ofthis proceeding 
to Timothy Edward McMenamin, who is also a 
parent of the minor child, because the minor child 
has not resided with that parent, and because that 
parent has not contributed to the support of the 
minor child." That statement was fraudulent in that 
the Respondent resided in the same household with 
the child and the mother through December, 2006, 
when he was removed as a result of a Family Abuse 
Prevention Act order filed against Respondent. 
Respondent continued to spend day times with the 
child through January of 2007 in spite of the parties' 
separation. Respondent spent time with the child as 
late as May of 2007. 

9. Regarding the allegation that 
Respondent did not support the child is' also 
fraudulent in that Respondent maintained health 
insurance for all the children of an out-of-pocket cost 
of $755.12 per month from the parties' separation 
and currently. As late as February 23, 2007, 
Respondent has provided $992 of support for all the 
children. 

WHEREFORE, Respondent, Timothy Edward 
McMEnamin hereby prays for judgment denying the 
name change in the above-entitled matter and 
restoring the child's name of McMenamin. 

DATED this 23 day of April, 2009. 
DIMENT & WALKER  

/s/ Donald D. Diment, OSB #69039 
Attorney for Timothy McMenamin 


	TEM App.pdf
	APP-01 McM Or Ct App
	APP-02 McM Cir Ct Oral
	APP-03 McM Cir Ct Judgment
	APP-04 McM Cir Ct Show Cause
	APP-05 McM Cir Ct Set Aside
	APP-06 McM Or S Ct
	APP-07 McM Statutes
	APP-08 McM Tim petition
	APP-09 McM Or Cir Ct Compl
	APP-10 McM Or Cir Ct Erica Affidavit
	APP-11 McM Cir Ct Tim Mot
	APP-12 McM Cir Ct Tim Answer


